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Non-LPR Cancellation of Removal Case File 

The following case file is for a respondent who last entered the country without inspection in 

1997, and who was placed in removal proceedings in 2009. The respondent applied for Non-LPR 

Cancellation of Removal under INA § 240A(b). After the respondent’s initial application was 

denied by the Immigration Judge, the Board of Immigration Appeals (BIA) sustained his appeal 

and granted his application for Cancellation of Removal. 

Presented here are portions from his case file that help explain the process of applying for Non-

LPR Cancellation of Removal, demonstrate some common difficulties in the process, and show 

that extensive attorney preparation in developing the factual record can lead to success.  
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2 Notice to Appear This document initiated removal proceedings 

against the respondent. 

4 Transcript – Master Calendar 

Hearings 

These are transcripts of the initial phase of the 

respondent’s removal proceedings, including 

his first appearance without counsel, pleadings, 

and the submission of his application for relief. 

22 Application for Cancellation of 

Removal 

This includes the table of contents and the full 

EOIR-42B, Application for Cancellation of 

Removal and Adjustment of Status for Certain 

Non-Permanent Residents.  

37 Transcript – Individual Hearing This is the full transcript of the respondent’s 

individual hearing, including his testimony and 

the testimony of multiple experts.  

340 Respondent’s Summation in 

Support of Application 

Some immigration judges permit the 

submission of summations following an 

individual hearing.  

349 DHS Summation in Opposition Practitioners should review this to help identify 

issues that DHS may raise in their own cases. 

362 Immigration Judge’s Decision This is the decision denying respondent’s 

application. 

372 BIA Respondent’s Brief Following the denial, the respondent filed an 

appeal to the BIA, submitting this brief in 

support. 

398 BIA Decision Sustaining Appeal The Board of Immigration Appeals overturned 

the Immigration Judge in this decision and 

directed her to enter an order granting the 

respondent’s application.  
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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRAT ION REVIEW 

UNITED STATES IMMIGRATION COURT 
26 FEDERAL PLAZA 

NEW YORK, NEW YORK 

File No.: A 

In tl1e Matter of 

Respondent. 

CHARGES: 

APPLlCAT fON : 

·----·---·-.. 

INA§ 212(a)(6)(A)(i) 

INA § 240A(b)(1) 

ON HEHALF OF RESPONDENT 
Leena Khandwala, Esq. 
Claudia Slovinsky & Associates, PLLC 
233 Broadway, Suite 2005 
New York, NY J 0279 

IN REMOVAL PROCEEDINGS 

Alien present without admission or parole 

Cancellation of Removal for Ce1tain 
Nonpermanent Residents 

ON BEHALF OF DHS 
Evalyn Douchy, Esq. 
Assistant Chief Counsel 
26 fc'ederal Plaza 
New York, NY 10278 

DECISION ANO ORDERS OF THE lMMIGRATBON .JUDGE 

I. PROCEDURAL HISTORY 

("'Respondent") is a male native and citizen of Mexico. 
[Exhs. 1; 2 .] He claims that he entered the United States ("U.S.") w ithout inspection on May . 
1989, at or near the U.S.- Mexico border. 1 [Exh. 2.J On April . 2009, the Department of 
Hmneland Security ("OHS" or "Depaitment") served Respondent by mail with an NTA charging 
him with rernovability pursuant to section 2 12(a)(6)(A)(i) of the Immigration and Nationality 
Act, as amended (" INA,,), as an alien present without permission or parole. 

On January 18, 20 11, through counsel, he admitted all of the allegations excep t allegation 
three2 and conceded removability as charged in the NTA. Thus, removability was established. 

1 Allegation three in the Notice to Appear ("NTA") states: " You arrived in the United States at or near Unknown, on 
or about unknown date." [Exh. I.] 
2 Sec n. I. 



See INA§ 240(c)(3); 8 C.F.R. §§ 1240.8, 1240. lO(c). The Court designates Mexico as the 
country for removal. See INA § 24l(b)(2). 

As relief from removal, Respondent filed an application for cancellation of removal 
pursuru1l to INA § 240A(b)(I ). [Exh. 2.] On~' Respondent testified in support 
of his cancellalion application. On that date,- ("- '), a licensed social 
worker and psychotherapist, testified regarding the hardship lo Respondent's~ 
On December 21 ; 201 1, Respondent offored three additional witnesses: (1) Dr~ 
a ce11ified public accountant ("CPA" and rofessor of accounting and taxation; (2) Richard 
Bonafiglio, a tax attorney; and (3) 3 - s high school guidance counselor. 
Having considered all the evidence, the Court will deny Respondent> s application for relief. 

II. EXHIBITS 

Exh. 1: 
Exh. 2: 

Exh. 2A: 
~xh. 2D: 

.Exit. 3: 

Group Exh. 4: 

J<:xh. S: 
Exh. IJ) .. (j: 

Exh. 7: 

Exh. ID-8: 
Exh. 9: 
Exh. ID-10:4 

NTA, served Apr. . 2009; 
Form EOIR-42B, Application for Cancellation of Removal and 
Adjustment of Status for Certain Nonpermanent Residents ("cancellation 
application"), proof of fee payment, and Respondent's affidavit filed on 
Dec. 20, 2010; 
I-213, dated Mar. 3, 2009; 
Notice of Denial of Immigrant Petition for Alien Worker, dated Sept. 30, 
2008; 
U.S. birth certificate of Respondent's daughter and Respondent's marriage 
certificate, filed Jan. 14, 20 IO; 
Respondent's supporting documents related to his continuous physical 
presence, submitted Jan. 14, 2010, and documents related to - s 
hardship, Respondent's good moral character, and Respondent's 
hardship if he returns to Mexico, filed Jan. 3, 20 I 1 ~ 
Backgrmmd documents on country conditions, Jan. 3, 20 11 ~ 

s letter and CV, filed Dec. 20, 2010, and motion to permit 
s telephonic appearance, filed Jan. 3, 20 l J; 

Psychological evaluat ion of - by Dr. licensed 
~gist, and copy of her li cense and registration, filed Jan. 3, 2011 ; --s affidavit, filed on Dec. 20, 201 O; 

's treatment summary and CV, filed Jan. 3, 201 1; 
Witness proffer and Respondent's supplementary materi al s, Tabs 1-6, 
filed Dec.. 8, 201 1. 

The Court also received lhe fo llowing submissions after the final merits hearing, and the 
Court now marks them for identification: 

Exh. ID-11: Department's Summation, received Mar. 14, 201 2; 

··-- -·- --- -
3 appeared telephonically. 
4 This exhibit was not marked into the record at the hearing. 
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Exh. ID-12: 

Exh. ID-13: 

Exh. ID-14: 
Exh. ID-15: 

Respondent's Closing Statement, including supporting documents at Tabs 
A-D, received Mar. 15, 2012; 
Respondent's Response to Department's Summation, received Apr. 6, 
2012; 
Respondent's updated supporting documents, filed Nov. 28, 2012; 
Respondent's updated supporting documents, filed Oct. 22, 2013. 

III. STATEMENT OF FACTS 

Respondent is married and has three children. Respondent's wife has no legal status in 
the U.S. and his two oldest children were both granted Deferred Action for Childhood Arrivals 
("DACA"). See [Exh. ID-10.] His youngest daughter, - is an eighteen-year-old U.S. 
citizen ("USC"). He owns two rental properlies, one purchased in 2003 and the other in 2006. 
He also owns his own painting business. 

Respondent testified that - learned of bis "immigration problems" around the end 
of 2009. Jn October 2009, - met with Dr. - who informed Respondent and his 
wife that- was exhibiting anxiety and depression. - began meeting with her high 
school guidance counselor>- ' in September 2010 an~ted feelin~pressed 
due to the burden of responsibility she felt for her family. --met with - and his 
wi fe, and they a.greed she needed therapy outside of school. In October 20 l 0, Respondent and 
his wife brought - to meet with because - was "very anxious" and 
experiencing dai ly panic attacks. [Exh. 9.] has been meeting with- weekly 
for psychotherapy sessions. See [Exhs. ID-14; ID-15.) At the time of Respondent's last 
individua.1 hearing, testified that- was doing "very well academically." 

Respondent testified that - received Medicaid benefits from her birth until 
approximately 20 l 0, when he learned she was not eligible and "disconl.inuefd'I it." 

Respondent :filed tax returns beginning in 200 l . See [Exh. 4.J He explained that he met 
with Dr. - in September 2010 and filed amended tax returns because he "wasn't sure 
what his (previous] tax preparer was doing," "found out something was not correct," and 
"wanted to live with things in order." Dr. - reviewed Respondent's tax returns and 
related documentation fo r 2001 through 201 0. See [Exh. JD- 1 O.] Dr. - explained that 
his firm applied the "Cohan rule"5 when needed to reconstruct a reasonable estimate of 
Respondent's expenses. Respondent later retained - to opine on the efficacy of Dr. - s methodology and advise on Respondent's reporting obligations for years in which 
his income may have been underreported. - testified that the "bank deposit met.hod" 
used by Dr. - s firm is a long-accepted and highly reliable methodology. 

5 Dr. - explained that the Cohan rule was used when Respondent did not have sufficient records, as the 
method provides a reasonable estimate of what expenses would have been under the circumst·ances. 

3 



IV. LEGAL ST AND ARDS ANO ANALYSIS 

A. Credibility 

The REAL ID Act of 2005 applies to all applications for relief or protection from 
removal that were "initially filed" after May l l, 2005. Matter of S-B-, 24 I&N Dec. 42, 45 (BIA 
2006); see also INA § 240(c)(4). Thus, where an applicant, such as Respondent, testifies before 
an IJ in support of an application for cancellation of removal filed after May 11, 2005, the Cowt 
may, after considering "the totality of the evidence, and all relevant factors," base a credibility 
determination on: the demeanor, candor, or responsiveness of the applicant or witness; the 
inherent plausibi lity of the account; the consistency between oral and written statements; the 
internal consistency of such statements; the consistency of such statements with other evidence 
of record; and any inaccuracy or falsehood in such statements, "without regard to whether an 
inconsistency, inaccuracy, or falsehood goes to the heart of the applicant's clairn"~ or any other 
factor. INA§ 240(c)(4)(C); see also Diallo v. U.S. Dep't of Justice, 548 F.3d 232, 234 n.l (2d 
Cir. 2008); lvfatter of.I~ Y-C-, 24 I&N Dec. 260, 266 (BIA 2007). 

On the whole, Respondent's Lestimony and the testimony of each witness was generally 
responsive, internally consistent, and consistent with the other evidence of record. However, 
there were discrepancies related to Respondent's tax returns the amount Respondent paid to his 
lenders as down payments for each of his rental properties. He initially testified that he always 
declared all or his income on his tax returns. Later, he stated that he went to a tax professional 
because he was not sure his tax returns had been prepared correctly in the past. He submitted 
copies of his initial and amended tax returns, indicating he initially underreported his income in 
most of the years in which he filed . See [Exh. ID-1 0, Tab 4.] Respondent also tes1i fled that the 
purchase price of the first property was approximately $435,000, for which he paid a down 
payment of $100,000, and the price of his second xopcrty was $726,000, for which he paid a 
down payment of $300,000 to $330,000. Dr. testi fied that according to lhe closing 
statements, Respondent's down payments were approximately $25,000 for lhe fi rst property and 
approximately $125,000 for the second property. - testified that the down payments 
were approximately $ l 40,000 and more than $200,000, respectively. When weighing these 
discrepancies in the "totali ty of the circumstances," the Courl finds the discrepancies insufficient 
to warrant adverse credibility determinations. See INA§ 240(c)(4)(C). 

B. Cancellation of Removal 

l . Statutory Eligibility 

To establish eligibility for cancellation of removal under INA§ 240A(b)(l), the applicant 
must demonstrate that: (J) he has been physically present in the U.S. for a continuous period of 
not less than ten years; (2) he has been a person of good moral character during sucb period; 
(3) he has not been convicted of an offense under INA§§ 21 2(a)(2), 237(a)(2), or 237(a)(3); and 
(4) his removal would result in exceptionaJ and extremely unusual hardship to his U.S. citizen or 
lawful permanent resident spouse, parent, or child. INA § 240A(b )( 1 ). If statutory eligibi Iity is 
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established, the Couti may grant cancellation in the exercise of discretion. Id. Here, 
Respondent is not statutorily eligible for cancellation of removal because he failed to establish 
good moral character or that his removal \;1,rould result in exceptional and extremely unusual 
hardship to a qualifying relative. 

a . Continuous Physical Presence 

Respondent sufficiently demonstrated that be has been continuously present in the U.S. 
for more than ten years preced ing the date of his application for cancellation of removal. See 
INA§§ 240A(d)(1), 240(c)(4). Any period of continuous physical presence in the U.S. ends 
when the applicant is served with an NTA, or when the applicant commits an offense referred to 
in INA§ 212(a)(2) that renders the applicant inadmissible to the U.S. under INA§ 212(a)(2) or 
removable under INA § 237(a)(2) or § 237(a)(4). INA § 240A(d)(l ). Additionally, a single 
absence of 90 days or absences of 180 days in the aggregate during the statutory period breaks an 
applicant's continuous physical presence. INA§ 240A(d)(2). 

In the present matter, Respondent credibly testified that he entered the U.S. on Mayllll, 
1989, nearly twenty years prior to the issuance of the NTA on April 10, 2009. He also submitted 
documents indicating his presence in the U.S. from 1997 thrnugh today, includjng tax returns 
fi led from 2001 through 2010. [Exhs. 4; 8; ID-1 0; ID-14.] He credibly testified that he departed 
the U.S. only once, for a period of approximately five weeks. Therefore, Respondent met his 
burden of establishing his continuous physical presence in the U.S. for the requisite ten-year 
period.6 See INA§§ 240A(d)(l), 240(c)(4). 

b. Good Moral Character 

Section 101 (I) of the INA provides a non-exhaustive list of traits that preclude a finding 
of good moral character. ,)'ee also Surnbundu v. Holder, 602 F.3d 47, 56 (2d Cir. 2010) (finding 
that applic.ants who underreported their income on tax returns for many years whi le living in 
taxpayer-subsidized housing lacked good moral clrnracter under the "catch-all" provision in INA 
§ IOl(f)). Here, none of the statutory bars enumerated in INA § 101(1) arc applicable to 
Respondent; 7 however, the Cow·t finds that the catch-all provision8 precludes a good moral 
character finding in this case. 

Respondent's case is similar to Sumbundu, in that he misreported information on bis tax 
returns for approximately a decade and also benefited from public assistance during that same 
time. He submitted amended tax returns that demonstrate he~ed his income from 2001 
through 20 l 0. See [Exh. ID-10, Tab 4.] According to Dr. .._,s testimony, Respondent 
owed a balance of approximately $25,000 to the Internal Revenue Service ("IRS") for the period 
2001 through 2006. Dr. - also testified that Respondent owed the IRS an additional 
amount of approximately $7,700, plus interest, for the years 2007 through 2010. Respondent has 

6 The Department does not contest that Respondenr has acqu ired the requisite continuous physical presence. 
7 Respondent also has not committed any disqualifying criminal offenses. INA§ 240A(b)(J)(C). 
8 The statute provides, in relevant part: "The fact that' any person is not wi1J1i11 any of !he foregoing classes shall not 
preclude a fi nding that for other reasons such person is or was not of good moral character." INA § I 01((). 
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made partial payments and sought payment plans for the remaining balance. See [Exh. ID- IO; 
ID-14.) 

Respondent also admitted that - received Medicaid benefits from her birth in 1996 
until approximately 2010.9 See (Exh. JD-10, Tab 5.] However, Respondent claims that he was 
unaware that she was recei~dicaid because his wife ~led the Medic~id _raper~ork. and 
handled matters related to ._,s health care. The copies of the Med1ca1d appltcat1ons, 
benefits cards, and correspondence ~his credible testimony that he was not actively 
involved with obtaining benefits for._ See (Exh. ID-1 2, Tab B.] He testified that he 
"discontinued" - s Medicaid coverage when he discovered she was ineligible. He also 
sought to reimburse the government the estimated expenses associated with the Medicaid 
benefits she received. rn See [ID- l 0, Tab 5.] 

Despite taking steps to rectify his misreported income afier he was placed iJ1 removal 
proceedings, Respondent failed to exhibit good moral character in the ten-year period before he 
was placed in proceedings and applied for relief. See INA § 240A(b )( I). In Sumbundu, the 
petitioners took steps to amend their previously misfi led taxes after they were ordered removed. 
Id. at 50, 56. Neverthel.ess, the Second Circuit stated, "The foct that [the petitioners] amended 
their tax returns to reflect more accurately their income after being caught by the [Immigration 
Judge ("IJ")] does not negate the IJ's finding that their original, longstanding misrepresentations 
to the IRS indicate.d a lack of good moral character." Id at 56 n.7. Respondent argues that his 
case is distinguishable because he filed amendrnents while still in proceedings before the Court. 
Howevet\ the Court does not find this to be a meaningful distinction, as he still waited until he 
wa~er of removal before seeking to amend his tax returns or reimburse the government 
fo- 's Medicaid benefits. 

Respondent further asserts that his case is distinguishable from Sumbundu because he 
lacked fraudulent intent \ivi th regard to his inaccurate tax returns and reasonably relied on his 
initial tax preparer. See [Exh. TD-13 at 2-4.] Both Dr.- and - testified that he. 
did not appear to be ~ully hiding his income. He also asserted that he lacked fraudulent 
intent with regard to ._-s Medicaid benefits, as he was not involved with filing paperwork 
to obtain them. However, in Sumbundu, the Second Circuit declined to determine t11e degree to 
which intent to commit misconduct is a requirement for determining that a respondent lacks good 
moral character. 602 F.Jd at 56. Indeed, it noted that "income level is clearly a requirement for 
subsidized housing" and "[u]nder the circumstances, whatever intent requirement may apply 
could be found to be present." Id. The Court finds that similar reasoning applies here. Though 
Respondent argues his wife was solely responsible for obtaining the Medicaid benefits and he 

9 Despite - s U.S. citizenship, it appears she was ineligible for Medicaid or related benefits during at least 
most of this time. Sae [Exh, ID- I I.) According to the Access NY Health Care application instructions, a child may 
stil l qualify for Medicaid Family 1-leal!hPlus if1J1 c child's parent received income up to 150% of the Federal Pove1iy 
Level. Id. Respondent's amended tax returns indicate that his income exceeded these guidelines for the period at 
issue. See [Exh. ID- I O .. i For example, the Federa l Pove1ty Guideline in 200 I was $20,670 for a family of five, so 
150% <>f that amount would be $31,500. See [Exh, ID- I I.] Respondent's amended tax rcturn for 200 I indicates that 
his income was $40,857, well exceeding the eligibility guidelines. See [Exh. JD- I 0.) 
'
0 The estimated value of the benefits, ns calculated by Dr. - was "no more lhan $8036." [Exh. ID- 10, Tab 

5.] Respondent sent a $2,000 check t.o Heath Care Benefits Plus/Brooklyn for partial payment of the mnount owed, 
and he requested a payment plan for lhc balance owed. ld. 

6 



does not know "how it was done," the Court finds his explanation insufficient. Respondent has a 
ninth-grade education, speaks Spanish, and was raised in another country, but he has adapted to 
life in the U.S. and shown a great deal of resourcefulness in operating within the con.text of U.S. 
society throughout the past twenty-five years. Indeed, he started his own painting business and 
continues to profit from that business. Further, despite the difficul ties non-residents can face in 
obtaining loans, he was able to acquire two rental properties for which the cumulative purchase 
price was approximately one million dollars. Moreover, he continues to operate both of these 
successful rental. properties. Therefore, the Court finds his claims of ignorance to be 
insufficiently supported. 

The Court notes that Respondent has demonstrated a long period of residence in the U.S., 
business success over many years, strong family ties in the U.S., and community involvement. 
However, his acceptance of public benefits for which he was not eligible, as well as his decade 
or more of misrepo1ted income, lead this Court to find that he is unable to establish that he has 
been a person of good moral character during the statutory period. INA § 240A(b )(1 ). 

c. Exceptional and Extremely Unusual Hardship 

Even if Respondent had established the requisite good moral character, he failed to 
demonstrate that his removal would result in "exceptional and extremely unusual hardship" to a 
qualifying relative. TNA § 240A(b)( l). To meet this standard, an applicant must show that a 
qualifying relative would suffer hardship substantially beyond that which would ordinarily result 
from an alien's removal, a.lthough such hardship need not be unconscionable. See At!atter of 
Jvfonreal, 23 I&N Dec. 56, 61 (BIA 2001). Factors to be considered in determining the level of 
hardship include the qualifying relative's age, health, length of residence in the U.S., and family 
and community ties in the U.S. and abroad. Id at 63; Mauer of Anderson, 16 I&N Dec. 596, 597 
(BIA 1978). A lower standard of living, diminished educational opportunities, poor economic 
conditions, and other adverse country conditions in the country of removal are al.so relevant 
factors, but will generally be insufficie.nt, in and of lhemselves, to support a finding of 
exceptional and extremely unusual hardship. lltfonreal, 23 J&N Dec. at 63~ Malter ofAndazola
Rivas, 23 l&N Dec. 319, 323-24 (BIA 2002). However, all factors should be considered in the 
aggregate to determine whether the qualifying relative wi ll suffer hardship thal is exceptional 
and extremely unusual. Monreal, 23 J&N Dec. al 64. 

For the pur- ses of cancellation of removal, Respondent has one qualifying relative: his 
youngest daughter, See JNA § I 0 I ( c )(I). For the reasons below, he failed to establish 
she would fac.e the requisite hru·dship. 

First, Respondent did not persuade the Court that - vould accompany bim if he is 
removed to Mexico. - is a USC and therefore not subject to removal, and Respondent 
testified that he did not know if he would be willing to take ~ith him if he is removed to 
Mexico. In his cancellation application, he indicated that his children would not accompany him 
to Mexico. The rec-0rd ind icate~1as ample support to thrive i f she remains in the U.S. 
She is now eighteen years old and has presumably completed her education at a reputable and 
selective high school. The record demonstrates her academic success despite her emotional 
difficulties and it also attests to her maturity and leadership skills. See, e.g., [Exh. 8; ID-10, Tabs 
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2-3; ID~14, Tab 3.] She also receives consistent psychologica l suppo11 weekly through 
psycl1otherapy sessions. Moreover, her older siblings currently live in the U.S. and have been 
approved for DACA. Thus, it appears - has resources available to ~er and help 
her overcome obstacles. Accordingly, Respondent fai le<l to establish that if--stays in the 
U.S., she will face difficulties rising to the level of "exceptional and extremely unusual 
hardship." 

Second, even if - goes to Mexico with Respondent and experiences a lower 
standard of living or d~d educational opportunities, this is not enough to establish 
"exceptional and extremely unusual hardship." Monreal, 23 I&N Dec. at 63; Andazola-Rivas, 23 
I&N Dec. at 323-24. Respond~ that - s sp~anish is "quite good" and 
she also can write in Spanish. - has concerns that --may be unable to access 
needed psychological services if she accompanies Respondent to Mexico. To be sure, the 
evidence of record pertaining to country conditions indicates improvements are needed in the 
mental health care for Mexican youth. [Exb. 5, Tab 35; Exh. ID-12 Tab C.] However, 
Respondent and his wife have shown deep concern for addressing iliis mental health 
concerns in the past. They have actively met with her school counselor to address concerns, 
sought out a therapist who could speak both Spanish and En~hey could communicate 
with the therapist, and have consistently paid $100 for each of - s weekly psychotherapy 
sessions. Their demonstrated commitment to her emotional well-being indicates that they will be 
resourceful in seeking oul adequate mental health services to ensure her success. See [Exh. 5, 
Tab 35 ("More educated parents 11 n1ay be more likely to recogniz..e symptoms of distress and 
mental disorders in their child and be able to seek treatment. It is possible that these adolescents 
have more supportive environments or more assistance in promoting treatment adherence.")]. 

Respondent submitted numerous reports and news articles related to country conditions 
in Mexico. The evidence indicates violence; drug trafficking, and related criminal activities are 
prevalent in ce11ain are.as in Mexico, and that American youth are sometimes targeted for 
recruitment into trafficking rings. /:i'ee, e. g. , [Exh::;. 4; 5~ ID- 10, Tab C.] However, the evidence 
does not indicate that the violence permeates the entire country. Further, adverse country 
conditions is a factor to consider, but generally are insufficient in themselves to support a finding 
of exceptional and extremely unusual hardship. See l11onreal, 23 I&N at 63-64. 

The Court acknowledges with sympathy that - 1as lived in the U.S. her entire life 
and may experience considerable difficulty adjusting to a new culture if she leaves the U.S. She 
may also experience diminished educational opportunities. Alternatively, if she remains in the 
U.S. and is separated from her father, she will undoubtedly face significant emotional and 
psychological hardship. Nevertheless, "Congress bar.; established an 'exceptional and extremely 
unusual hardship ' standard of eligibility for cancellation of removal, and [the Court] cannot find 
that the evidence presented in this case rises to the high level of hardship required under (INA § 
240A(b)(l)(D)]." Monreal, 23 T&N Dec. at 65. 

Therefore, considedng al1 relevant factors in the aggregate, Respondent has not 
demonstrated that his U.S. citizen daughter would face hardship substantially beyond that which 

1 1 While her parents may not have many years of education, they have already recognized her need for menrnl health 
trealrncnt and have shown grcal commitmc.nt 1·0 providing, such services for her. 
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would ordinarily result from a parent's removal. See Monreal, 23 l&N Dec. at 61. He has 
therefore not established his eligibility for relief pursuant to INA § 240A(b )(1 ). 

Accordingly, after a careful review of the record, the following orders will be entered: 

ORDERS 

IT IS HEREBY ORDERED that Respondent's application for cancellation ofremoval pursuant 
to INA § 240A(b)(l) be DENIED. 

IT IS FURTHER ORDERED that Respondent be removed from the United States to Mexico 
on the sustained charges of removability contained in the NT A. 

Date: 
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II. Statement of facts and procedural history of the case 
 

This case is about whether Mr. RESPONDENT, a long term resident of the United States 

with no criminal record and a long history of being a responsible community member and business 

owner, and the dedicated father of a U.S. citizen daughter who would be subject to long term 

psychological harm if her father was deported, should be removed from this country.  In denying 

Mr. RESPONDENT’S application for Cancellation of Removal under section 240A(b)(1) of the 

Immigration and Nationality Act, the Immigration Judge (hereinafter “IJ”) erroneously concluded 

that Mr. RESPONDENT lacks good moral character (hereinafter “GMC”) because of inaccuracies 

on his tax returns, and because his U.S. citizen daughter was receiving Medicaid without his 

knowledge.  The IJ also erroneously concluded that Mr. RESPONDENT’S U.S. citizen daughter 

would not suffer exceptional and extremely unusual hardship if her father is deported.  

Mr. RESPONDENT, a citizen of Mexico, has been living in the U.S. for twenty-five years, 

since DATE, 1989.  He was 22 years old when he came to the U.S., and is 47 now.  Ex. 2.  He is 

married to RESPONDENT’S WIFE, also a citizen of Mexico, since DATE, 2002, and together they 

have three children, aged 28, 27 and 18.  Ex. 2.  His eldest two children were born in Mexico, and 

his youngest daughter, RESPONDENT’S DAUGHTER, was born in the U.S. on DATE, 1996.  

Ex. 3.  He resides in Brooklyn, New York, with his wife and three children.  He is an active member 

of his church, and a responsible and dedicated father.  Despite having only a 9th grade education 

himself, he has enabled his children to attend college and to seek the best education possible.1  Due 

to his efforts and involvement, his youngest daughter, RESPONDENT’S DAUGHTER, was 

                                                           
1 Mr. RESPONDENT’ daughter, REDACTED, who graduated from Brooklyn College, The City University of New  
York (CUNY), with a Bachelor of Arts degree in June 2008, was granted Deferred Action for Childhood Arrivals 
(DACA) on DATE 2013 , and his son, REDACTED, who graduated from Baruch College, CUNY, with a Bachelor of 
Business Administration in May 2009, was granted DACA on DATE 2013. Ex. ID-14 and Ex. ID-15. 
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admitted to, and has graduated from, Bard Early College High School, one of the most competitive 

high schools in New York City.  

Mr. RESPONDENT is a respected member of the Business Improvement District in 

Brooklyn, New York.  He has been honored by the Sunset Park Business Improvement District 

with an outstanding property owner award for 2008.  Group Ex. 4, Tabs 19 and 20.  He has no 

criminal infractions.   

Mr. RESPONDENT owns and operates a painting business, and also owns two properties, 

purchased in 2003 and 2006, from which he derives rental income.  Ex. 2; Mr. RESPONDENT’S 

Cancellation of Removal application; Tr. at 64-65.  Mr. RESPONDENT has been filing income tax 

returns since 2001, shortly after he started his painting business and learned that he was able to file 

taxes even though he did not have a social security number.  Tr. at 49, 52.  He credibly testified that 

he does not understand taxes, and had relied entirely on a tax preparer to file his returns from 2001 

to 2009.  Tr. at 70-71, 108.  Subsequently, in a routine review of all the evidence in preparation for 

the cancellation trial, Mr. RESPONDENT was encouraged to engage the services of reputable tax 

professionals to go over his returns.     

He sought the advice of a certified public accountant, ACCOUNTANT, and a tax attorney, 

TAX ATTORNEY, to review his previously filed taxes and make any necessary amendments.  Both 

experts testified at Mr. RESPONDENT’S hearing and were found to be credible by the IJ.  IJ Dec. 

at 4. 

ACCOUNTANT undertook a comprehensive review of Mr. RESPONDENT’S prior tax 

returns, as well as bank statements, cancelled checks, ledgers and other documents relating to 

receipts and disbursements for his business, and documents related to his property purchases, and 

reconstructed his tax returns from scratch for the periods 2001 to 2009.  Tr. at 153, 158-165.  As a 

result, Mr. RESPONDENT learned that the previously filed taxes contained inaccuracies, in some 
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cases in his favor and requiring a refund, and in other cases requiring the payment of additional 

taxes.2  Both ACCOUNTANT and TAX ATTORNEY stated that the differences reflected some 

errors in tax preparation, but not a hiding of income.   

  Mr. RESPONDENT voluntarily disclosed on his Cancellation application that 

RESPONDENT’S DAUGHTER had been enrolled in New York State’s Choice for Children, a 

Medicaid program, since her birth in 1996.  Ex. 2.  He credibly testified that the healthcare of his 

children, including RESPONDENT’S DAUGHTER’s enrollment in Choice for Children, was 

solely handled by his wife, without his knowledge or awareness.  Tr. at 66-67, 73-74.  He further 

testified that her enrollment was discontinued in 2010 once he became aware that 

RESPONDENT’S DAUGHTER was not eligible for it. Tr. at 49-50, 66.  The documents for 

RESPONDENT’S DAUGHTER’s prior enrollment in the program fully corroborate Mr. 

RESPONDENT’S testimony, as all documentation related to those applications, including the 

enrollment form and the Access NY Health Care Form, is addressed solely to Ms. 

RESPONDENT’S WIFE and lists her as the “Head of Household,” evidencing that she was the 

point of contact and not Mr. RESPONDENT.  Ex. ID-12, Tab B.   

RESPONDENT’S DAUGHTER, Mr. RESPONDENT’S teenage U.S. citizen daughter, 

suffers from acute anxiety and depression which stems largely from her family’s immigration status, 

and the pressure RESPONDENT’S DAUGHTER experiences on account of being the only 

member of her family to be born in the U.S. and thus be able to permanently live here legally.  

Having always excelled in her studies, she was admitted to Bard High School Early College in 2010, 

a competitive four year high school in New York City.   

                                                           
2 Mr. RESPONDENT submitted amended federal and state taxes as prepared by ACCOUNTANT for the 2001-2009 
tax periods. To date, Mr. RESPONDENT has fully paid all federal and state taxes owed for prior years. Exhs. ID-14 
and 15 
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The record contains the testimony and evaluations of two psychological professionals, as 

well as RESPONDENT’S DAUGHTER’s high school guidance counselor.  SOCIAL WORKER, a 

licensed social worker and psychoanalyst who started seeing RESPONDENT’S DAUGHTER for 

regular weekly sessions in 2010 because RESPONDENT’S DAUGHTER started having panic 

attacks every morning and was having a difficult time managing in school, provided two written 

statements in addition to her testimony in court.  She stated that RESPONDENT’S DAUGHTER 

struggles with underlying “depression, high levels of anxiety, and an inordinate degree of 

responsibility for her parents and siblings.”  Ex. ID-10, Tab 1.  She explained that 

RESPONDENT’S DAUGHTER’s depression and anxiety does not stem solely from the more 

typical anxiety and sadness that any child would experience if a parent was faced with deportation, 

but from a deep and acute sense of responsibility and guilt for being the only one in her family to be 

born in the U.S. and feeling responsible for her family’s future in the U.S.  SOCIAL WORKER 

states that if her father was deported she would suffer life-long psychological consequences and her 

depression and guilt could become even more severe because she would blame herself for her 

father’s deportation for the rest of her life.  Ex. 9; Ex. ID-10, Tab 1, Tr. at 78-83.  Her testimony 

was found to be credible by the IJ.  IJ. Dec. at 4.  SOCIAL WORKER’s conclusion was 

corroborated by RESPONDENT’S DAUGHTER’s guidance counselor at Bard, Ex. ID-6, Tab 4, 

Tr. 249-252, as well as PSYCHOLOGIST, the licensed psychologist who evaluated 

RESPONDENT’S DAUGHTER in December 2009, as well as in January 2012, Ex. 7, Ex. ID-12, 

Tab D. 

III. Statement of issues presented for review 
 

1. Whether Mr. RESPONDENT lacks good moral character because he filed amended tax 

returns, despite the fact that his certified public accountant as well as his tax attorney, both 
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of whom were found credible by the IJ, concluded after conducting a comprehensive review 

of his finances that his tax returns, prepared by others, contained non-substantial 

inaccuracies, with no evidence of intent to misrepresent his income. 

2. Whether Mr. Pedrero-RESPONDENT lacks good moral character because his U.S. citizen 

daughter was enrolled in New York State’s Medicaid benefits for children for a few years 

when she may possibly not have been income eligible for it, despite crediting his testimony 

and the supporting and un-contradicted evidence that showed that those benefits were 

obtained by his wife without his knowledge or involvement. 

3. Whether the hardship that his U.S. citizen daughter would suffer if her father were to be 

deported would be “exceptional and extremely unusual hardship,” when RESPONDENT’S 

DAUGHTER’s therapist and social worker, her high school guidance counselor, and a 

licensed therapist who twice evaluated her over a span of nearly three years, all concluded 

that RESPONDENT’S DAUGHTER suffers from ongoing and debilitative anxiety and 

depression because of the extraordinary pressure she faces of being the only U.S. citizen in 

her family, and the constant, looming fear that her family unit will be torn apart, and that she 

would suffer life-long, severe psychological consequences if her father were removed 

because she would blame herself for her father’s removal. 

IV. Standard of review 
 

The Board of Immigration Appeals (the “Board”) reviews the IJ’s factual findings for clear 

error, and questions of law, discretion, and judgment de novo. 8 C.F.R. § 1003.1(d)(3); Matter of S-H-, 

23 I.&N. Dec. 462, 464 (BIA 2002).  While the review of questions of law, discretion and judgment 

is de novo, the Board’s conclusion must be supported by the facts in the record. Matter of A-S-B-, 24 

I.&N. Dec. 493, 497 (BIA 2008); Wallace v. Gonzales, 463 F.3d 135, 141 (2d Cir. 2006). 
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V. Argument 
 

The IJ made legal and factual errors in finding that Mr. RESPONDENT was statutorily 

ineligible for non-legal permanent resident Cancellation of Removal because he lacked GMC under 

the “catch-all” provision of the Immigration and Nationality Act (INA) at section 101(f) and in 

finding that his teenaged U.S. citizen daughter, RESPONDENT’S DAUGHTER, would not suffer 

exceptional and extremely unusual hardship if he were to be removed from the United States. 

 

A. The Immigration Judge made legal and factual errors in her determination that 

Mr. RESPONDENT does not possess good moral character. 

 

1. The Immigration Judge committed legal error by finding that Mr. 

RESPONDENT did not have good moral character based on inaccuracies 

in his tax returns where there was no evidence of knowing or intentional 

behavior. 

 
Mr. RESPONDENT has filed income tax returns since 2001, shortly after he started his 

own painting business and learned that he was able to file taxes even though he did not have a social 

security number.  Having only a 9th grade education from Mexico and not speaking English fluently, 

Mr. RESPONDENT testified that he relied completely on tax preparers who were recommended to 

him by members of his community but who were not professional accountants, to complete his tax 

returns from 2001 to 2009. “[F]or me its quite complicated, figures and taxes.  I’m … not versed too 

much in that field.” Tr. at 71.  Indeed, Mr. RESPONDENT’S good faith, and lack of understanding 

of the tax system, can be evidenced by the fact that based on his original returns, he was due a 

refund of $1,994 in tax year 2005.  Group Ex. 4.  However, he did not claim it, because “I did not 

come here to request monies but to provide monies.” Tr. at 68. 

In a routine review of all the evidence in preparing for the cancellation trial, Mr. 

RESPONDENT was encouraged to engage the services of reputable tax professionals to go over 
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his returns.  He sought the advice of a certified public accountant (CPA), ACCOUNTANT, and a 

tax attorney, TAX ATTORNEY, to review his previously filed taxes and make any necessary 

amendments.  Tr. at 67, 72.   

ACCOUNTANT testified that he undertook a comprehensive review of Mr. 

RESPONDENT’S prior tax returns, as well as documents related to his property purchases, bank 

statements, cancelled checks, ledgers and other documents relating to receipts and disbursements for 

his business.  Tr. at 153, 158-165.  He also had several in-person meetings and phone calls with Mr. 

RESPONDENT to gather source information for the previously filed taxes.  This data was then 

used to reconstruct Mr. RESPONDENT’S tax returns from scratch for the periods 2001 to 2009.  

As a result of this comprehensive review, Mr. RESPONDENT learned that the previously filed 

taxes had some inaccuracies and should be amended.  Mr. RESPONDENT then submitted 

amended federal and state taxes for the 2001-2009 tax periods.3    

Both ACCOUNTANT and TAX ATTORNEY, who were found credible by the IJ, stated 

that the differences reflected non-substantial errors in tax preparation, but not a deliberate 

misreporting of income.  TAX ATTORNEY explained that the previously filed taxes were “pretty 

accurate,” noting that tax preparation is not an exact science.  “[I]f you took the same taxpayer and 

brought him to five different accountants and five different lawyers, you’d end up with ten different 

net bottom lines on it.”  Tr. at 280.   

TAX ATTORNEY, who testified that he had been in practice for 40 years and had 

extensive experience in dealing with cash based businesses such as Mr. RESPONDENT, explained 

that the amended tax returns did not indicate that Mr. RESPONDENT had been hiding his income, 

for a number of reasons.  First, he stated that the discrepancies between the two returns were not 

                                                           
3 To date, Mr. RESPONDENT has fully paid all federal and state taxes owed for prior years. Exhs. ID-14 and 15. 
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significant, especially given that the returns prepared by ACCOUNTANT tended to overestimate 

Mr. RESPONDENT’ income and expose him to a greater tax liability than he would otherwise have 

been responsible for.  Tr. at 281-82.  This is because ACCOUNTANT employed a well-established 

but conservative method of accounting, the “bank deposits method,” under which all deposits into 

an account are treated as income unless otherwise explained.  Because the reconstruction of Mr. 

RESPONDENT’ taxes went back several years, for which Mr. RESPONDENT did not always have 

complete information about the breakdown of the deposits, he was penalized with a higher 

projected tax liability.  Tr. at 278-79.  As a result, TAX ATTORNEY concluded that even though 

the amended returns reflected different numbers for income and expenses, they did not demonstrate 

that Mr. RESPONDENT had misreported his income.   

Additionally, TAX ATTORNEY noted that Mr. RESPONDENT’S bank accounts going 

back ten years reflected a regular pattern of deposits and withdrawals.  He also noted that the rents 

from his commercial properties, though received largely in cash, were deposited into his bank 

accounts, and were accurately reported on his tax returns.  Based on these findings, TAX 

ATTORNEY concluded that “this is not the methodology of somebody who is hiding income.”  Tr. 

at 282.4 

Despite finding Mr. RESPONDENT’S CPA and tax attorney to be credible, with no 

indication of doubt regarding the accuracy of their review of Mr. RESPONDENT’S tax and 

financial history, the IJ found that his tax returns were a basis on which to find that he lacked GMC.  

In doing so, the IJ ignored a long line of cases requiring intentional or knowing misconduct to 

                                                           
4 ACCOUNTANT and TAX ATTORNEY also addressed how Mr. RESPONDENT was able to purchase two real 
estate properties with his income and savings.  ACCOUNTANT explained that Mr. RESPONDENT’S savings, plus the 
income generated from his businesses between 2001 and 2006 were sufficient to support his family as well as the 
purchases of Mr. RESPONDENT’ two real estate properties in 2003 and 2006.  Specifically, ACCOUNTANT 
explained that on average, Mr. RESPONDENT was earning gross revenues of approximately $150,000 per year from his 
painting business as well as in rental income, which would have generated the amount of cash needed to purchase the 
buildings. Tr. at 167, 182, and 209.  TAX ATTORNEY also concurred with Mr. RESPONDENT in concluding that 
Mr. RESPONDENT’ income was sufficient to make the down payments on his two properties.  Tr. at 291-293.  
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support a lack of good moral character under the catch-all provision.5  See, e.g., Petition of Lieberman, 

50 F. Supp. 121, 122-23 (E.D.N.Y. 1943) (“morals, after all, must involve intention.”); Etape v. 

Napolitano, 664 F. Supp. 2d 498 (D. Md. 2009) (owing child support was not indicative of lack of 

good moral character because arrears were not due to a willful failure or refusal to support 

dependents); In re Petition for Naturalization of Valad, 465 F.Supp. 120 (E. D. Virginia 1979) (GMC 

finding based on the petitioner’s violation of a court ordered child support order reversed where 

there was a reasonable explanation for the failure to pay child support); In re Huymaier, 345 F. Supp. 

339, 341 (E.D. Pa. 1972) (failure to make all required child support payments, in light of credible and 

reasonable explanation for the failure, and a good faith effort on the part of the petitioner to fulfill 

his obligation, could not support a lack of GMC). Convery v. Holder, 494 Fed. Appx. 166 (2d. Cir., 

Aug. 30, 2012) (unpublished) (denial of cancellation for failure to show GMC upheld where 

respondent intentionally entered into a polygamous relationship and intentionally omitted her arrest and 

first marriage from her adjustment application) (emphasis added).  

The requirement of intentional or knowing conduct is further supported by judicial 

interpretation of the statutory bars to GMC.6 For the nine statutory grounds that do not require a 

                                                           
5 This is analogous to whether a crime involves moral turpitude.  Moral turpitude has been defined as “a nebulous 
concept, which refers generally to conduct which is inherently base, vile, or depraved, contrary to the accepted rules of 
morality and the duties owed between persons or to society in general. … The essence of moral turpitude is an evil or 
malicious intent.” In Re Tran, 21 I.&N. Dec. 291, 292-93 (BIA 1996); Matter of Flores, 17 I.&N. Dec. 225, 227-28 (BIA 
1980). 
6 INA §101(f) provides thirteen statutory grounds that preclude a finding of good moral character.  These include the 
following classes of people: 
 
1) A habitual drunkard 
2) Someone who has been convicted of, or has admitted to facts constituting criminal behavior relating to  

a) Polygamy 
b) Prostitution or commercialized vice 
c) An alien smuggler 
d) A CIMT 
e) Multiple crimes regardless of whether the offenses involved moral turpitude for which the aggregate sentences 

were five years or more 
f) Drug trafficking, except for a single offense of simple possession of 30 grams or less of marijuana 

3) One whose income is derived principally from illegal gambling activities 
4) One who has been convicted of two or more gambling activities  
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conviction, it is clear that all require a finding of intentional or knowing misconduct.  See, e.g., Kungys 

v. U.S., 485 U.S. 759, 780 (1988) (false testimony with subjective intent to deceive for obtaining 

immigration benefits will preclude a GMC finding under INA § 101(f)(6)); Matter of G-, 5 I. & N. 

Dec. 559, 559 (BIA 1953) (prior commission of prostitution precludes a GMC finding under INA § 

101(f)(3)); Estrada Iniguez v. Holder, 380 F. App'x 718, 719 (9th Cir. 2010) (unpublished) (knowingly 

encouraging, inducing, assisting, abetting or aiding the unlawful entry of another precludes a GMC 

finding on account of being an alien smuggler under INA § 101(f)(3)). 

The IJ erroneously relied on Sumbundu v. Holder, 602 F.3d 47 (2d. Cir. 2010) in holding that 

intent to commit misconduct is not a requirement for finding that a person lacks good moral 

character.  In Sumbundu v. Holder , the Second Circuit upheld the decision of the IJ and BIA because 

in that case there had been a “decade-long pattern of gross under-reporting” of taxes on the part of 

the applicants that was “probably fraudulent.”  602 F.3d at 56.  The court in Sumbundu did not in any 

way suggest that no intent is required. 

The facts in the present case are inapposite.  Mr. RESPONDENT and two expert witnesses, 

whose testimony the IJ found to be “responsive, internally consistent, and consistent with the other 

evidence of record,” testified that Mr. RESPONDENT’S tax returns, prepared by others, may have 

                                                                                                                                                                                           
5) One who has given false testimony for the purpose of obtaining any Immigration benefits  
6) One who has been confined to a penal institution for an aggregate period of 180 days or more 
7) One who has been convicted of an aggravated felony 
8) One who has engaged in conduct relating to Nazi persecution, participating in genocide, or committing acts of 

torture or extra judicial killings or severe violations of religious freedom. 
 

INA §101(f).   
 
 The grounds for which no conviction is required include (1) a habitual drunkard; (2) one who practices 
polygamy; (3) one who is engaged in prostitution; (4) one who has helped someone enter the U.S. illegally; (5) one who 
admits having committed a crime involving moral turpitude; (6) one who is an ‘illicit trafficker’ in narcotics; (7) one 
whose income is principally derived from illegal gambling activities; (8) one who has given false testimony for the 
purpose of obtaining benefits under the Act; and (9) one who has engaged in conduct relating to Nazi persecution, 
participating in genocide, or committing acts of torture or extra judicial killings or severe violations of religious freedom.   
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contained inaccuracies, in some cases in his favor and requiring a refund, but that there was no 

evidence that he had intentionally misrepresented his income.  

The IJ rejected the credible and consistent testimony of ACCOUNTANT and TAX 

ATTORNEY, and injected intent where there was none, by finding that Mr. RESPONDENT’S 

amended tax returns demonstrate that he “underreported his income in most of the years in which 

he filed.”  IJ Dec. at 4, citing Ex. ID-10, Tab 4, Mr. RESPONDENT’ amended tax returns.  In 

doing so, the IJ incorrectly assumed that the mere fact that his tax returns were amended meant that 

income was previously misreported.  This conclusion has no support in the record.  As credibly 

testified to by ACCOUNTANT and TAX ATTORNEY, (1) there were non-significant errors in 

Mr. RESPONDENT’S original income tax returns that resulted from tax preparer error; and (2) 

even though the amended taxes resulted in some years in a higher tax liability for Mr. 

RESPONDENT, this disparity arose largely because the amended returns were reconstructed using 

a conservative and long-accepted method of accounting known as the “bank deposits method,” 

which tends to overestimate income and expose the taxpayer to a greater tax liability than he would 

otherwise have been responsible for.  Tr. at 281-82.  Indeed, TAX ATTORNEY stated that the 

previous returns were “pretty accurate.”  Tr. at 280.   

Further, the IJ erroneously assumed that an amendment that results in a net increase in the 

adjusted gross income means that the actual gross income was previously underreported.  This 

conclusion is erroneous as a matter of tax law, because adjusted gross income is gross income less 

deductions from a business or rental activity and 21 other specific items, including depreciation.  See, Your Federal 

Income Tax for Individuals, Your Tax Guide 2014, Publication 17, Internal Revenue Service, 

http://www.irs.gov/pub/irs-pdf/p17.pdf.  Therefore, a comparison of the previous and amended 

http://www.irs.gov/pub/irs-pdf/p17.pdf
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amounts for adjusted gross income cannot result in a conclusion that the gross income itself was 

underreported.  

The IJ’s erroneous and unsupported findings cannot form the basis of a finding of lack of 

GMC under the catch-all clause of INA §101(f).  Good moral character has been defined by the 

courts as “that which measures up to the standard of average citizens of the community in which the 

alien lives.  In the Matter of S, 3 I.&N. Dec. 393, 395 (BIA 1948); see also In re Petition for Naturalization 

of Spak, 164 F. Supp. 257, 260 (E.D. Pa. 1958); Petition of Denessy, 200 F. Supp. 354, 358 (D. Del. 

1961); Petition of Mayall, 154 F. Supp. 556, 560 (E.D. Pa. 1957).  An average citizen is not expected to 

have error-free tax returns.  By failing to apply the correct legal standard, the IJ committed legal 

error.  Compare Gambino, v. Pomeroy, 562 F.Supp. 974, 985 (D.N.J. 1983) (the mere existence of errors 

in tax returns cannot be the basis for a lack of GMC finding) and Khawaja, v. Mueller, III, et al., 2012 

WL 1857849 (S.D. Texas, Oct. 3, 2012) (misrepresentations stemming from misunderstanding or 

forgetfulness and not a subjective intent to deceive cannot support a lack of GMC finding), with 

Matter of Locicero, 11 I. & N. Dec. 805 (BIA 1966) (lack of GMC finding upheld where respondent 

fraudulently understated his income for the purpose of avoiding the payment of a substantial sum in 

taxes).  

2. The Immigration Judge made a legal error in concluding that Mr. 

RESPONDENT lacked good moral character based on the acts of another.  

 
Further, the IJ made a legal error in concluding that Mr. RESPONDENT lacks GMC 

because his daughter, RESPONDENT’S DAUGHTER, received New York State’s Medicaid 

Choice for Children for a few years when she may possibly not have been income eligible for it, 

despite crediting his testimony and the supporting and un-contradicted evidence that showed that he 

was not involved in any way in obtaining those benefits.   
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The Court erred by attributing to him the actions of another, his wife, in violation of the 

legal principle that one spouse cannot be held responsible for the acts of the other.  Overlooking 

credible record evidence, the Court relied on baseless speculation and conjecture to conclude that 

Mr. RESPONDENT knowingly accepted public benefits for which he was not eligible.   

 

a) The Immigration Judge’s finding that Mr. RESPONDENT intentionally 

availed of public benefits to which he was not entitled is completely unsupported by the 

record.  

 
The IJ erroneously concluded that Mr. RESPONDENT intentionally benefitted from 

Medicaid benefits for his U.S. citizen daughter despite not being income eligible for them.  Again, 

the IJ wrongly analogized the facts of this case to Sumbundu, where the Second Circuit found that 

respondents both knowingly and intentionally took advantage of taxpayer subsidized housing while 

substantially under-reporting their income.  602 F.3d at 56 (emphasis added).   

The IJ’s conclusion in this case is completely contrary to the record.  Mr. RESPONDENT 

consistently and credibly testified that RESPONDENT’S DAUGHTER’s medical care was 

managed by his wife, RESPONDENT’S WIFE, without his involvement or knowledge, and that 

she had assured him that RESPONDENT’S DAUGHTER was eligible for those benefits because 

she was a U.S. citizen. Tr. at 66-67, 73-74.  He explained that his family was given an application for 

the program at the hospital when RESPONDENT’S DAUGHTER was born in 1996.  He also 

explained that he had no idea of how the benefits were renewed over the years as his wife handled 

that process.  Tr. at 66: “She was receiving Medicaid, but basically without my knowledge of it.  

Because my wife was in charge of … the medical care for my children.  And all of the time that … it 
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had been done, she had applied for it.”  See also, Tr. at 74 (“The truth is, I really don’t know how … 

it was done.  My wife was the person who … provided the information.”)7 

Mr. RESPONDENT’S testimony is corroborated by documents relating to 

RESPONDENT’S DAUGHTER’s prior enrollment in New York’s Medicaid program.  See Ex. ID-

12, Resp.’s Closing Statement, Tab B.  These documents support Mr. RESPONDENT’S testimony 

that Ms. RESPONDENT’S WIFE was solely responsible for the Medicaid applications. All 

documentation related to those applications is addressed solely to her and not Mr. RESPONDENT.  

Both the Enrollment Form and the Access NY Health Care Form list Ms. RESPONDENT’S WIFE 

as the “Head of Household,” and all the documents show that she was the point of contact and not 

Mr. RESPONDENT.  Id. 

The IJ not only erred by overlooking the credible record evidence but also relied on illogical 

reasoning to find Mr. RESPONDENT’S “claims of ignorance to be insufficiently supported.”  IJ 

Dec. at 7.  The IJ made this finding by reasoning that despite a 9th grade education, Mr. 

RESPONDENT had been “resourceful” and successful in his work and real estate investments.  

These factors, though true, have absolutely no bearing on whether his wife solely handled the 

Medicaid applications for their daughter – a domestic household task that is completely unrelated to 

Mr. RESPONDENT’S work and business – without any involvement or knowledge on his part.  To 

draw a conclusion that somehow Mr. RESPONDENT must have known about it, based on 

completely unrelated facts, is error.  The IJ’s findings must be based on reasonable inferences from 

direct and circumstantial evidence in the record as a whole, not on speculation.  Matter of D-R-, 25 

I.&N. Dec. 445, 454 (BIA 2011); Nuru v. Gonzales, 404 F.3d 1207, 1226 (9th Cir. 2005) (“rank 

speculation and conjecture “cannot be substituted for objective and substantial evidence,” quoting 

                                                           
7 It should also be noted that Mr. RESPONDENT voluntarily disclosed in his Cancellation of Removal application that 
RESPONDENT’S DAUGHTER had been receiving Medicaid for her routine healthcare needs since her birth until it 
was cancelled by him.  As a declaration that is against his interest, it is reflective of Mr. RESPONDENT’ honesty and 
forthrightness. 
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Bandari v. INS, 227 F.3d 1160, 1167 (9th Cir. 2000); )Siewe v. Gonzales, 480 F.3d 160, 168-69 (2d Cir. 

2007) (an inferential leap or deduction by the IJ must be “tethered to the evidentiary record”);; 

Salaam v. INS, 229 F.3d 1234, 1238 (9th Cir. 2000) (factual findings cannot be based on an 

“unsupported assumption”).  

b) The Immigration Judge made a legal error in finding that Mr. 

RESPONDENT could be held accountable for the acts of his wife 

 
The IJ made legal error in holding Mr. RESPONDENT accountable for the actions of his 

wife.  Her holding conflicts with long standing law that husbands and wives are distinct persons and 

that one spouse cannot be held responsible for the acts of the other.  The doctrine of spousal 

immunity, which was based on the biblical concept that a husband and wife were a single legal 

entity, has been long abolished in a vast majority of the states.  It is a well-recognized principle that 

each spouse has a separate legal identity, with his or her own rights in property, and capacity to sue 

and be sued.  Restatement (Second) of Torts § 487 (1965); see also., Bebout v. Pense, 35 S.D. 14, 17 

(1914); (“So far as the husband's liability for the acts of his wife is concerned, it places them in the 

position of persons who are not related at all”); Newsome v. Scott, 200 Va. 833, (1959); Hyland v. 

Southwell, 320 A.2d 767, 768 (Del. Super. 1974); Shelton v. Doster, 99 Ga. App. 863, 863 (1959); Bates v. 

Kurtts, 36 Ala. App. 350, 351 (Ala. Ct. App. 1951); Wolf v. Keagy, 3 W.W.Harr. 362 (1927); Foster v. 

Ingle, 147 Tenn. 217, 222-223 (1923); Goken v. Dallugge, 72 Neb. 16, 19 (1904). 

 

B. The Immigration Judge made legal and factual errors in her determination 

that Mr. RESPONDENT’S U.S. citizen daughter, RESPONDENT’S DAUGHTER, 

would not suffer exceptional and extremely unusual hardship if her father is removed 

from the United States. 

 
The IJ overlooked the testimony and statements of a licensed social worker and certified 

psychoanalyst who had been seeing RESPONDENT’S DAUGHTER for weekly psychotherapy 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294806396&pubNum=0101577&originatingDoc=Ib1e47a91a4ce11daa20eccddde63d628&refType=TS&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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sessions since 2010, a licensed psychologist specializing in the psychological evaluations of children 

and adolescents who twice evaluated RESPONDENT’S DAUGHTER over a span of nearly three 

years, and her high school guidance counselor, all of whom explained the impact on 

RESPONDENT’S DAUGHTER of extraordinary pressure of being the only U.S. citizen in her 

family and the constant fear that her family unit will be torn apart, and how these fears made her 

emotionally fragile and prone to depression.   

The IJ overlooked strong record evidence that showed that RESPONDENT’S 

DAUGHTER’s psychological condition would worsen substantially if her father was deported and 

she was unable to accompany him, and that this is not the “normal” depression that a child might 

experience as a consequence of a parent’s deportation, but a much more complex and profound 

syndrome arising from the particular facts of RESPONDENT’S DAUGHTER’s life and her family.  

The IJ also failed to properly consider the record evidence that demonstrated that 

RESPONDENT’S DAUGHTER would suffer exceptional and extremely unusual hardship if she 

accompanied her father to Mexico. 

 
 It is well established that psychological harm to a qualifying relative is an important factor in 

determining exceptional and extremely unusual hardship in a cancellation of removal application.  

Alvarez Figueroa v. Mukasey, 543 F.3d 487, 497 (9th Cir. 2008) (evidence of the psychological harm 

that a U.S. citizen child would suffer is directly relevant to the parent’s cancellation of removal 

claim); see also, Tukhowinich v. I.N.S., 64 F.3d 460, 463 (9th Cir. 1995) (IJ’s failure in a suspension of 

deportation case to consider the particular and unusual psychological hardship to respondent if 

deported warranted reversal).   

 Specifically, the relevant inquiry requires a future-oriented analysis, not merely an analysis of 

RESPONDENT’S DAUGHTER’s present condition. Alvarez Figueroa, 543 F.3d at 497-98 

(“Congress did not provide for the exercise of discretion based upon whether the citizen-children 
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already faced an extremely unusual hardship as they live in the United States; rather, Congress intended 

that discretion in cancellation of removal cases be exercised on the basis of whether removal would 

result in an exceptional and extremely unusual hardship to the citizen-children.”) (italics in original).   

The Court heard testimony from SOCIAL WORKER, a licensed social worker and certified 

psychoanalyst who had been seeing RESPONDENT’S DAUGHTER for weekly psychotherapy 

sessions since 2010.  SOCIAL WORKER, who was found credible by the IJ, testified that if 

RESPONDENT’S DAUGHTER’s father was deported her underlying depression would become “much more 

severe and would paralyze her,” and that “she would feel a tremendous amount of responsibility and self-hatred.”  Tr. 

at 81 (emphasis added). 

SOCIAL WORKER further testified that RESPONDENT’S DAUGHTER is more 

emotionally fragile than other immigrant children in her practice because from a very young age she 

has had a “heightened sense of being the only one in her family to be born here,” and has felt a 

“tremendous pressure to be successful and essentially to repay her parents.”  Tr. at 86-87.  Finally, 

SOCIAL WORKER testified that while RESPONDENT’S DAUGHTER’s anxiety and depression 

had been exaggerated by her father’s case, it is not just related to the deportation, but rather, arises 

from her anxiety about “repaying her parents for coming to this country and giving her so many 

opportunities that they didn’t have.”  Tr. at 83.  SOCIAL WORKER testified that 

RESPONDENT’S DAUGHTER would need ongoing psychological treatment regardless of the 

outcome of the hearing.  Tr. at 82. 

The record also contains a psychological evaluation of RESPONDENT’S DAUGHTER 

based on a detailed clinical interview conducted in October 2009 by PSYCHOLOGIST, a licensed 

psychologist working with the Catholic Guardian Society and Home Bureau, who specializes in the 

psychological evaluations of children and adolescents.  In that evaluation, PSYCHOLOGIST noted 

that RESPONDENT’S DAUGHTER is “depressed and overwhelmed by what is happening to her 
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father and thus to her family and to herself.  She feels powerless and sometimes out of control.” 

PSYCHOLOGIST also stated that RESPONDENT’S DAUGHTER had hints of “ideation about 

death.”  Ex. 7. 

PSYCHOLOGIST conducted an updated psychological evaluation of RESPONDENT’S 

DAUGHTER on January 27, 2012, over two years later.  See Ex-ID-12, Tab C.  In this evaluation, 

PSYCHOLOGIST noted that RESPONDENT’S DAUGHTER’s “life at this point is in large 

measure a painful and unbalancing emotional experience, way beyond that of most adolescents her 

age.” She wrote that RESPONDENT’S DAUGHTER has a crushing sense of responsibility for her 

father’s situation, “experiences fears and nightmares on a regular basis,” “struggles with anxiety and 

depression, and with a sense of isolation” from both family and peers, “feels guilty of possessing 

something that those in her family want but cannot have and needs to justify her existence by 

dedicating herself to towards the goal of obtain[sic] it for them.”  PSYCHOLOGIST also noted that 

RESPONDENT’S DAUGHTER “often feels so aggrieved and trapped in her situation that she 

entertains thoughts of finding peace through death.”  Id. 

PSYCHOLOGIST diagnosed RESPONDENT’S DAUGHTER as having an “Adjustment 

Disorder with Mixed Anxiety and Depressed Mood,” and concluded that the “possibility of losing 

her father to deportation is causing RESPONDENT’S DAUGHTER enormous suffering, and 

would cause in the long run irreparable psychological harm.” (emphasis added).  Id. 

The IJ completely overlooked the statements and testimony of the psychological experts 

who explained the impact on RESPONDENT’S DAUGHTER of the extraordinary pressure of 

being the only U.S. citizen in her family and the constant fear that her family unit will be torn apart.  

This is not the “normal” depression that a child might experience as a consequence of a parent’s 

deportation, but a much more complex and profound syndrome arising from the particular facts of 
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RESPONDENT’S DAUGHTER’s life and her family.  See Matter of Monreal, 23 I.&N. Dec. 56, 65 

(BIA 2001).   

The IJ also erroneously concluded that RESPONDENT’S DAUGHTER would be unlikely 

to leave the U.S., and relied on her age, her “academic success,” her “maturity and leadership skills,” 

the fact that she receives weekly psychological support, and the presence of her older siblings in the 

U.S. to conclude that any “difficulties” she would face would not rise to the level of “exceptional 

and extremely unusual hardship.”  IJ Dec. at 8.  However, none of these factors support the IJ’s 

conclusion, requiring de novo review by the Board.   

Academic success, or having maturity and leadership skills are not factors indicative of a 

stable mental state.  In fact, there is ample evidence to the contrary.  Studies show that students like 

RESPONDENT’S DAUGHTER, described in psychological literature as “maladaptive 

perfectionists,” who have set up exceedingly high standards for themselves, have an unyielding drive 

to be successful, are overly self-critical and are socially isolated from their peers, can suffer from 

severe depression despite being academically successful, often at a high cost to their mental and 

emotional state.8   

Indeed, RESPONDENT’S DAUGHTER’s therapist, SOCIAL WORKER, and 

GUIDANCE COUNSELOR, RESPONDENT’S DAUGHTER’s guidance counselor and college 

advisor at Bard High School, explained that RESPONDENT’S DAUGHTER suffers from chronic 

depression and anxiety despite being academically successful and mature.  SOCIAL WORKER 

described the enormous pressure RESPONDENT’S DAUGHTER faces to be academically 

                                                           
8 Kenneth G. Rice, et al., Self-Esteem as a Mediator Between Perfectionism and Depression: A Structural Equations Analysis, Journal 
of Counseling Psychology, 1998, Vol. 45, No. 3, 304-314 (describing the high correlation between maladaptive 
perfectionism – defined as having unrealistically high personal performance standards, tendencies to be extremely self-
critical, having excessive concern about making mistakes, and doubting their actions – and low self-esteem and 
depression) (attached to this submission); Kenneth G. Rice, et al., Perfectionism, Stress and Social (Dis)Connection: A Short-
Term Study of Hopelessness, Depression and Academic Adjustment Among Honors Students, Journal of Counseling Psychology, 
2006, Vol. 53, No. 4, 524-534 (finding that maladaptive perfectionistic honors students tend to feel depressed, less 
socially connected, hopeless and academically inferior) (attached to this submission). 
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successful, and to take advantage of the opportunities that her parents never had growing up in 

Mexico, or even her older siblings, even though they have spent the majority of their lives in the 

U.S.  Ex. 9, ID-10, Tab 1.  She explained how RESPONDENT’S DAUGHTER is racked by guilt 

and an overwhelming sense of gratitude on the one hand, and a strong desire to be free of her 

family’s hopes and expectations and to be a “normal” teenager, on the other.  Id.  She also discussed 

the immense mental strain on RESPONDENT’S DAUGHTER caused by the constant need to be 

the “perfect” child while being in a state of permanent emotional upheaval that her father, or any of 

the other members of her beloved and close-knit family, could be taken away from her at any time.  

Id.  Finally, she described the unbearable pressure on RESPONDENT’S DAUGHTER of knowing 

that if her father is deported, the foundation of their family, and everything that her parents have 

worked hard to build, would be destroyed, and that she would have failed to protect him and keep 

her family intact.  Id.  She explained why RESPONDENT’S DAUGHTER is racked with anxiety, 

and yet needs to put on a brave face for the sake of her family, and how this has burdened her and 

compromised her growth as a young, independent person with her own friends and activities.  Id. 

GUIDANCE COUNSELOR, RESPONDENT’S DAUGHTER’s guidance counselor, also 

testified that RESPONDENT’S DAUGHTER was extremely depressed despite being academically 

very successful.  Tr. at 250.  GUIDANCE COUNSELOR stated that RESPONDENT’S 

DAUGHTER coped with her depression and anxiety by blocking out thoughts about her father’s 

deportation and focusing on her studies instead, but she was concerned that RESPONDENT’S 

DAUGHTER would be unable to sustain that coping strategy in the long-term.  GUIDANCE 

COUNSELOR also testified that family and school were the most important aspects of 

RESPONDENT’S DAUGHTER’s life.  She concluded that if RESPONDENT’S DAUGHTER’s 

father were to be deported she would be “emotionally destroyed.” Tr. at 257.   
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In light of the above, it cannot be concluded that RESPONDENT’S DAUGHTER would 

not suffer exceptional and extremely unusual hardship psychological hardship because she is 

academically successful, and has maturity and leadership skills.  

The IJ also found that RESPONDENT’S DAUGHTER would have sufficient support in 

the U.S., given that her older siblings had been granted Deferred Action for Childhood Arrivals 

(DACA).  However, DACA does not confer any type of permanent status, so their presence in the 

U.S. is in no way assured.  The record clearly shows that none of RESPONDENT’S 

DAUGHTER’s immediate family members have any permanent status in the U.S. 

Finally, the IJ noted that even if RESPONDENT’S DAUGHTER does accompany her 

father to Mexico, she would be able to access mental health services in that country.  IJ Dec. at 8.  

This conclusion is erroneous for several reasons.  First, even while conceding that 

RESPONDENT’S DAUGHTER would “undoubtedly face significant emotional and psychological 

hardship” if her father was deported, the IJ baselessly concludes that she would not suffer 

exceptional and extremely unusual hardship because her parents would find a way to get her mental 

health treatment.  IJ Dec. at 8.  This conclusion is erroneous because even if effective treatment 

were a possibility, it does not negate the fact that RESPONDENT’S DAUGHTER would suffer 

extremely unusual hardship on account of holding herself responsible for her father’s deportation 

and the breakup of her family.  On the contrary, the IJ’s concession that mental health treatment 

would be needed, is itself indicative of the extreme nature of her mental condition.   

Further, the IJ’s conclusion that mental health services will be adequate in Mexico is not 

supported by the record, which shows that mental health services for young people of 
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RESPONDENT’S DAUGHTER’s age with high levels of depression or suicidal tendencies are 

highly inadequate.9 

Given the unanimous opinions of SOCIAL WORKER, PSYCHOLOGIST and 

GUIDANCE COUNSELOR regarding the serious and long term psychological impact on 

RESPONDENT’S DAUGHTER of her father’s deportation, and the scholarly evidence linking 

high achieving, perfectionist behaviors to high levels of depression and anxiety, the IJ erred in 

finding that Mr. RESPONDENT’S U.S. citizen daughter would not suffer exceptional and 

extremely unusual hardship if he was removed from the United States.  “When important aspects of 

the individual claim are distorted or disregarded, denial of relief is arbitrary.”  Santana-Figueroa v. INS, 

644 F.2d 1354, 1356 (9th Cir. 1981).  See also, discussion of cases in section A.2.a, supra, requiring the 

IJ’s findings to be based on reasonable inferences drawn from evidence contained in the record as a 

whole, not on speculation. 

In sum, there is uncontroverted evidence in the record that establishes that 

RESPONDENT’S DAUGHTER would suffer exceptional and extremely unusual psychological 

hardship if her father is removed from the United States, and that this hardship goes far beyond the 

ordinary level of hardship that any child would experience upon the deportation of a parent. 

  

                                                           
9 Country conditions information about mental health treatment in Mexico reveals that there are “large unmet needs for 
mental health services among adolescents with psychiatric disorders in Mexico City.”  Ex. ID-12, Tab C.  Another study 
of adolescents residing in the Mexico City metropolitan area also concluded that improvements in the mental health care 
of Mexican youth are urgently needed: “[m]ost suicidal adolescents do not receive treatment …. Interventions to 
increase treatment, prevention, and monitoring are sorely needed for this vulnerable population.”9  Id.  
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VI. Conclusion 
For all the reasons discussed above, the IJ’s denial of Cancellation of Removal should be 

reversed, and the Board should find that Mr. RESPONDENT is eligible for Cancellation of 

Removal under INA §240A(b)(1).    
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