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In the Matter of: 



)
File No.: A____________

 






)


RESPONDENT’S NAME,


)








)


In Bond Proceedings.



)

____________________________________)

UNOPPOSED / OPPOSED MOTION FOR COUNSEL TO APPEAR TELEPHONICALLY AT RESPONDENT’S BOND HEARING
I.
INTRODUCTION
Respondent, NAME, hereby moves to this Court to permit undersigned counsel to appear telephonically at Respondent’s custody redetermination hearing [if applicable: currently scheduled for _______, 2019 at TIME]. Counsel is located in City, State, and has taken on pro bono representation of Respondent in these proceedings through the Immigration Justice Campaign. Counsel is unable to attend Respondent’s hearing in person. Respondent has a right to counsel of his/her choosing at no expense to the government, counsel’s appearance is critical to affording Respondent a full and fair opportunity to seek release, and there is good cause for allowing counsel to appear telephonically.  
II.
MOTION TO APPEAR TELEPHONICALLY
A.
Respondent Has a Right to Counsel in Bond Proceedings


Individuals in immigration proceedings, like Respondent, have the right to counsel of their choosing at no expense to the government in bond proceedings. See INA § 292; 8 C.F.R. § 1003.16(b) (authorizing respondents in “proceedings before an Immigration Judge” to representation of their choice); 8 C.F.R. § 1003.17(a) (addressing procedural requirements attorneys appearing “in a custody or bond proceeding” before an Immigration Judge); 8 C.F.R. § 1292.5(b) (right to representation); 5 U.S.C. § 555(b) (“A person compelled to appear in person before an agency or representative thereof is entitled to be accompanied, represented, and advised by counsel . . . .”); U.S. Const. amend. V ; accord INA § 240(a)(4)(A).
B.
Immigration Courts Are Empowered to Permit Telephonic Appearances and 

Must Adjudicate Motions to Appear Telephonically at Bond Hearings in 
Accordance with Guidance from the Office of the Chief Immigration Judge

Immigration courts are empowered to permit counsel to appear telephonically. See 8 C.F.R. § 1003.25(c) (“An Immigration Judge may also conduct a hearing through a telephone conference,” and noting one exception not relevant here); 8 C.F.R. § 1003.10(b) (authorizing immigration judges to take action “that is appropriate and necessary” for the adjudication of cases); 8 C.F.R. § 1003.19(b) (authorizing requests for custody hearings by telephone). To ensure prompt access to bond hearings, the Board of Immigration Appeals encourages “informal procedures so long as they do not result in prejudice,” including “favor[ing] telephonic ‘hearings’ before the immigration judge with the consent of the parties, where feasible.” Matter of Chirinos, 16 I&N Dec. 276, 277 (BIA 1977). 
When adjudicating motions for telephonic appearances by counsel, guidance from the Office of the Chief Immigration Judge provides that Immigration Judges must consider several factors. See Operating Policies and Procedures Memorandum No. 08-04 (OPPM 08-04): Guidelines for Telephonic Appearances by Attorneys and Representatives at Master Calendar and Bond Redetermination Hearings, dated July 30, 2008, attached as Exhibit A. These factors include: (1) the reason counsel is unable to appear in person, (2) the length and complexity of the hearing, (3) counsel’s distance from the immigration court, (4) personal exigencies, (5) legitimate scheduling conflicts, (6) whether counsel is appearing pro bono, (7) any circumstances requiring counsel’s physical presence, (8) opposing counsel’s position, if any, (9) any serious disruption of the day’s docket, (9) any significant technical obstacles, and (10) any history by counsel of abusing the privilege of telephonic appearance. Id. at 2-3. 
C.
All Relevant Factors Favor Permitting Counsel to Appear Telephonically


Consideration of the relevant factors weighs heavily in favor of permitting undersigned counsel to appear telephonically motion. On ___, 2019, counsel contacted NAME, counsel for the Department of Homeland Security (DHS), regarding DHS’ position on this motion. Mr./ Ms. NAME indicated that DHS does / does not oppose this motion.


Counsel is unable to appear in person at Respondent’s bond hearing because he/she is physically located in City, State. Declaration of Counsel, Exhibit B. City, State is over # miles from the El Paso Service Processing Center Immigration Court. Proof of Distance, Exhibit C. Travel to El Paso would pose both a financial and practical burden on counsel. Airfare would cost approximately $ XXX.XX and take approximately # hours. Proof of Cost and Duration of Airfare, Exhibit D. If applicable: Moreover, counsel has pre-existing work obligations that infringe on her/his ability to be out of the office. Exhibit B. In particular, insert specific work obligations/conflicts. Exhibit B. If applicable: In addition, personal obligations impede counsel’s ability to attend in person, namely, explain. Exhibit B.
Counsel is representing Respondent in bond proceedings on a pro bono basis through the Immigration Justice Campaign (IJC) and specifically, through the IJC’s remote bond project which seeks to increase access to counsel for noncitizens in bond proceedings who are detained in and around Southern Texas. Exhibit B.
 Insert if true: Moreover, counsel’s employer, Name, has a limited budget for pro bono expenses, and cannot carry the expense of the travel and lodging necessary for counsel to appear in person. Exhibit B. 
Respondent is eligible for release as evidenced by the accompanying motion for a bond hearing, and counsel expects to call [select or modify as appropriate: only Respondent as a witness / no more than # witnesses / other]. Exhibit B. Counsel anticipates that Respondent’s bond hearing likely will last no longer than # minutes and not more than one hour. Exhibit B. Counsel is not aware of any circumstances that would require her/his presence nor is he/she aware of any technological obstacles. Exhibit B. In addition, counsel has no reason to believe that counsel’s telephonic appearance will disrupt the docket at all, let alone significantly disrupt it. Exhibit B. Nor does counsel have any history of abusing the privilege of appearing telephonically. Exhibit B. 
In sum, all relevant factors support permitting counsel to appear telephonically.
D.
Permitting Counsel to Appear Telephonically Is Necessary to Protect Respondent’s 
Right to Counsel and to a Full and Fair Bond Hearing 

Respondent has a right to counsel of his/her choice at his/her bond hearing. See § II.A. supra. In addition, Respondent has statutory, regulatory, and constitutional rights to a full and fair bond hearing. See INA § 236(a); 8 C.F.R. § 1003.19; Zadvydas v. Davis, 533 U.S. 678, 690-92 (2001) (holding that due process requires “adequate procedural protections” to ensure that detention is related to a legitimate government purpose). Representation by counsel of one’s choosing is fundamental to a full and fair hearing. Absent permission to appear telephonically, Respondent’s rights to counsel and to a full and fair bond hearing will be violated. Insert if applicable: To the extent that this Court’s standing order prohibits telephonic appearances by counsel at bond hearings, that order violates Respondent’s statutory, regulatory, and constitutional rights to counsel and to a full and fair bond hearing as well the guidance from the Office of the Chief Immigration Judge. See § II.A. and B supra.
III.
CONCLUSION


The Court should grant this motion to permit counsel to appear telephonically at Respondent’s bond hearing.

Respectfully submitted, 
____________________
Attorney signature block
Dated: ______
UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OFIMMIGRATION REVIEW

IMMIGRATION COURT
 EL PASO, TEXAS
____________________________________
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Exhibits in Support of Opposed / Unopposed
Motion for Counsel to Appear Telephonically at Respondent’s Bond Hearing
Exhibit A
Operating Policies and Procedures Memorandum No. 08-04 (OPPM 08-04): Guidelines for Telephonic Appearances by Attorneys and Representatives at Master Calendar and Bond Redetermination Hearings, dated July 30, 2008.
Exhibit B 
Declaration of Attorney’s Name, dated DATE. 

Exhibit C
Proof of Distance from City, State to El Paso, Texas 
Exhibit D
Proof of Cost and Duration of Flight from City, State to El Paso, Texas 
Exhibit B

DECLARATION OF ATTORNEY NAME
I, Attorney’s Name, hereby declare the following:

1. I am an attorney licensed to practice law by the State(s) of _____.  I am a resident of the State of _______. I am employed as ____ by ____.  My office is located at ___________ . 

2. I represent Name of Respondent in his/her request for a custody redetermination. 
3. I am representing Mr. / Ms. ______ in bond proceedings on a pro bono basis. 
4. I took on representation of Mr. / Ms. ______ as a volunteer attorney through the Immigration Justice Campaign (IJC) in order to help fulfill IJC’s mission of increasing access to counsel for individuals in immigration detention, including individuals who are detained in or around South Texas and seeking release in bond proceedings.  
5. I am unable to appear at Mr. / Ms. ______’s bond hearing in person. Travel to El Paso presents a financial and practical burden to me. It would take approximately ___ hours to travel to El Paso from ___ and it would cost approximately $ ____.
6. My employer, Name, has a limited budget for pro bono expenses and is unable to pay for the expense of the travel and lodging necessary for me to appear in person. 
7. If applicable: In also have pre-existing work obligations that make it difficult for me to be out of the office. In particular, specify work obligations/conflicts. 
8. If applicable: In addition, I have personal obligations that make it difficult for me to attend in person. Explain.
9. Respondent is eligible for release as evidenced by the accompanying motion for a bond hearing. I expect to call [select or modify as appropriate: only Respondent as a witness / no more than # witnesses / other]. 
10. I anticipate that Mr. / Ms. ______’s bond hearing likely will last no longer than # minutes and not more than one hour. 
11. I am not aware of any circumstances that would require my presence at the hearing nor am I aware of any technological obstacles to my appearing telephonically. 
12. I have no reason to believe that appearing telephonically will disrupt the docket at all.
13. I do not have any history of abusing the privilege of appearing telephonically in this Court or any other. 
14. On _____, 2019, I contacted, contacted NAME, counsel for the Department of Homeland Security (DHS), regarding DHS’ position on my motion to appear telephonically. Mr./ Ms. NAME indicated that DHS does / does not oppose this motion.
I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge.  Executed this ___ day of __________, 2019 in City, State.














______________________







Attorney’s Name 
File No.: A_____ 

NAME

PROOF OF SERVICE

On ________________, 2019, I, Name, served a copy of Respondent’s Motion for Counsel to Appear Telephonically at Respondent’s Bond Hearing by first class mail to the Office of Chief Counsel, Department of Homeland Security, at the following address: 
[OCC Address]
_______________________




______________

Name







Date

UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

IMMIGRATION COURT

El PASO, TEXAS 
In the Matter of: RESPONDENT’S NAME 

File No.: A__________
] 

[PROPOSED] ORDER OF THE IMMIGRATION JUDGE

Upon consideration of Respondent’s Motion to Permit Telephonic Appearance, it is HEREBY ORDERED that the motion be [ ] GRANTED [ ] DENIED because:
[ ] DHS does not oppose the motion.

[ ] A response to the motion has not been filed with the court.

[ ] Good cause has been established for the motion.

[ ] The court agrees with the reasons stated in the opposition to the motion.

[ ] The motion is untimely per ___________________________________.

[ ] Other:____________________________________________________.

_______________________




______________

Immigration Judge





Date

_______________________________________________________________________

Certificate of Service

This document was served by: 
[ ] Mail 
[ ] Personal Service

To: [ ] Noncitizen [ ] Noncitizen c/o Custodial Officer [ ] Noncitizen’s Attorney [ ] DHS
Date:________________ 


By: Court Staff_________________
� 	The IJC is “a nationwide initiative seeking to increase access to counsel for thousands of immigrants held in detention centers who need pro bono representation.” Immigration Justice Campaign, How We Work, https://immigrationjustice.us/our-model/how-we-work/. IJC and partners have established the El Paso Immigration Collaborative (EPIC) to arrange for remote pro bono representation for bond hearings. Immigration Justice Campaign, et al., El Paso Immigration Collaborative Seeks to Change the Asylum Landscape for Detained Immigrants, https://immigrationjustice.us/advocacy/advocacy-issues/access-to-counsel/el-paso-immigration-collaborative/ �.





A__________                   
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