
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO


[NAME],

Petitioner,

v.

[NAME] , in his official capacity as Secretary of United States Department of Homeland Security; UNITED STATES DEPARTMENT OF HOMELAND SECURITY; PAMELA BONDI, in her official capacity as Attorney General of the United States; TODD M. LYONS, in his official capacity as Senior Official Performing the Duties of the Director of United States Immigration and Customs Enforcement; [NAME], in his official capacity as Field Office Director of Enforcement and Removal Operations, El Paso Field Office, United States Immigration and Customs Enforcement; [NAME], in his official capacity as Warden of [Facility],

Respondents.













Case No. 












VERIFIED PETITION FOR A WRIT OF HABEAS CORPUS 
PURSUANT TO 28 U.S.C. § 2241

1. [Petitioner] is being unlawfully detained by Respondents at [FACILITY] in [TOWN], New Mexico. They have already spent more than [## DAYS/MONTHS] in detention. [##] of that time has elapsed since [Petitioner]’s removal order became final on [DATE]. Despite this final removal order, and [Petitioner]’s full cooperation with Respondents’ efforts to remove them from the United States, Respondents have failed to remove [Petitioner], with no significant likelihood that they will be able to effectuate the removal in the reasonably foreseeable future.
2. [Brief, compelling description of who Petitioner is, their immigration history, how and why they came to be detained, how long they have been detained, any medical or mental health issues or other irreparable harm while detained, why ICE still hasn’t removed Petitioner]
3. [Petitioner] challenges their continued detention as a violation of the Immigration and Nationality Act (INA) as well as their rights under the Due Process Clause of the Fifth Amendment.
4. [Petitioner] respectfully requests that this Court grant them a Writ of Habeas Corpus and order Respondents to release them from custody on their own recognizance or under reasonable conditions of supervision. [Petitioner] is seeking habeas relief pursuant to 28 U.S.C. § 2241, which is the proper vehicle for challenging civil immigration detention. See Zadvydas v. Davis, 533 U.S. 678, 687–88 (2001).
JURISDICTION AND VENUE
5. This action arises under the Constitution of the United States and the Immigration and Nationality Act, 8 U.S.C. § 1101 et seq.
6. Jurisdiction is proper under 28 U.S.C. § 2241 (habeas corpus), 28 U.S.C. § 1331 (federal question), and the Suspension Clause, U.S. Const. art. I, § 9, clause 2.
7. Pursuant to 28 U.S.C. § 2241, district courts have jurisdiction to hear habeas petitions by noncitizens who challenge the lawfulness of their detention under federal law. Demore v. Kim, 538 U.S. 510, 516–17 (2003); Zadvydas, 533 U.S. at 687; Soberanes v. Comfort, 109 F. App’x 328, 332 (10th Cir. 2004).
8. This Court may grant relief under the habeas corpus statutes, 28 U.S.C. § 2241 et seq., the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., and the All Writs Act, 28 U.S.C. § 1651.
9. Venue is proper in this District because Petitioner is detained in this District, Petitioner’s immediate physical custodian is located in this District, and a substantial part of the events giving rise to the claims in this action took place in this District. 28 U.S.C. §§ 1391(b), (e)(1); see Rumsfeld v. Padilla, 542 U.S. 426, 443 (2004); United States v. Scott, 803 F.2d 1095, 1096 (10th Cir. 1986) (“A § 2241 petition for a writ of habeas corpus must be addressed to the federal district court in the district where the prisoner is confined.”).
PARTIES
10. Petitioner [NAME] is currently detained by Respondents at [FACILITY]. They have been in the custody of U.S. Immigration and Customs Enforcement (ICE) since [MONTH YEAR]. Their removal order became administratively final on [DATE]. They have been detained for [### DAYS/MONTHS] since their removal order became final, and more than [### DAYS/MONTHS] total.
11. Respondent [NAME] is the Warden for [FACILITY], where Petitioner is currently detained. They are a legal custodian of Petitioner and are named in their official capacity.
12. Respondent [NAME] is the Field Office Director responsible for the El Paso Field Office of ICE, with administrative jurisdiction over Petitioner. They are a legal custodian of Petitioner and they are named in their official capacity.
13. Respondent Todd Lyons is the Senior Official Performing the Duties of the Director of ICE. He is a legal custodian of Petitioner and is named in his official capacity.
14. Respondent [NAME] is the Secretary of the United States Department of Homeland Security (DHS). They are a legal custodian of Petitioner and are named in their official capacity.
15. Respondent Pamela Bondi is the Attorney General of the United States Department of Justice. She is a legal custodian of Petitioner and is named in her official capacity.
STATEMENT OF FACTS
16. Petitioner [NAME], a citizen of [COUNTRY], is detained by Respondents at [FACILITY], in [TOWN], New Mexico. [Description of any compelling facts in Petitioner’s backstory, how they came to the U.S., their immigration history, and how they came to be detained. Explain any criminal history, if applicable.]
17. [Brief description of how Petitioner’s removal order became administratively final]. [Petitioner] was ordered removed to [COUNTRY OF ORIGIN, and no other countries were designated for their removal]. [Petitioner does not have citizenship in any country other than COUNTRY OF ORIGIN. Petitioner has no legal ties to any country other than COUNTRY OF ORIGIN and the United States.]
18. [### DAYS/MONTHS] have passed since [Petitioner]’s removal order became administratively final, yet they remain detained. [Petitioner] has spent more than [### DAYS/MONTHS] total in immigration detention, of which [### DAYS/MONTHS] have been after their removal order became final.
19. ICE has been unsuccessful in its attempts to remove [Petitioner] from the United States, despite [Petitioner]’s full cooperation with ICE’s efforts to remove them. [Describe what has happened since Petitioner’s removal order became final; why it is ICE’s fault, not Petitioner’s, that removal has not yet occurred. Describe what Petitioner has done to comply with removal efforts (e.g. surrender passport to ICE, speak with consular officer, apply for travel documents). Describe what removal attempts have happened, if any, and why they have failed (if unknown, explain what ICE has or has not said about removal efforts). Describe any post-order custody reviews by ICE that have occurred. Describe any country conditions or relevant circumstances that are preventing removal. Describe ICE’s efforts, if any, to remove Petitioner to a country other than their country of origin (“third country removal”).]
20. [Petitioner] suffers from [medical or mental health issues, if any].
21. [Petitioner] has [family/friends in LOCATION in the United States]. If released, [Petitioner] would live with [family/friend].
LEGAL FRAMEWORK
22. “Freedom from imprisonment—from government custody, detention, or other forms of physical restraint—lies at the heart of the liberty that [the Due Process] Clause [of the Fifth Amendment] protects.” Zadvydas, 533 U.S. at 690 (citing Foucha v. Louisiana, 504 U.S. 71, 80 (1992)). 
23. The Due Process Clause protects [Petitioner]’s liberty and requires that any deprivation of their liberty be narrowly tailored to serve a compelling government interest. See Reno v. Flores, 507 U.S. 292, 301–02, 305 (1993) (holding that due process “forbids the government to infringe certain ‘fundamental’ liberty interests at all, no matter what process is provided, unless the infringement is narrowly tailored to serve a compelling state interest”). As the Supreme Court held in Zadvydas, indefinite detention, and detention without adequate procedural protections, would raise a “serious constitutional problem” and run afoul of the Due Process Clause. 533 U.S. at 690.
24. Section 1231 of Title 8 of the U.S. Code governs the detention and removal of noncitizens, like [Petitioner], who have been ordered removed. Section 1231(a)(2) authorizes a 90-day period of mandatory post-final-removal-order detention, during which ICE is supposed to effectuate removal. This 90-day period is known as the “removal period” and starts with the latest of one of the triggering conditions listed in Section 1231(a)(1)(B)(i)–(iii): (i) the entry of a final removal order; (ii) the final order from a circuit court reviewing the removal order, if the court ordered a stay of removal pending review, or (iii) [i]f the [noncitizen] is confined (except under an immigration process), the date the [noncitizen] is released from detention or confinement.”
25. Those individuals who are not removed within the 90-day removal period are no longer subject to mandatory detention and should generally be released under conditions of supervision, such as periodic reporting and other reasonable restrictions. See 8 U.S.C. § 1231(a)(3). The Government may continue to detain certain noncitizens beyond the 90-day removal period if they have been ordered removed on inadmissibility grounds after violating nonimmigrant status or conditions of entry, or on grounds stemming from criminal convictions, or security concerns, or if they have been determined to be a danger to the community or a flight risk. See id. § 1231(a)(6). If noncitizens within these categories are released, they are also subject to the supervision terms set forth in Section 1231(a)(3). Id.
26. The removal period can also be extended if a noncitizen “fails or refuses to make timely application in good faith for travel or other documents necessary to the [noncitizen]’s departure or conspires or acts to prevent the [noncitizen]’s removal subject to an order of removal.” 8 U.S.C. § 1231(a)(1)(C).
27. Under certain specific and narrow “special circumstances,” the Government may continue to detain removable noncitizens “even though there is no significant likelihood that the [noncitizen] will be removed in the reasonably foreseeable future.” 8 C.F.R. § 241.14. Such “special circumstances” include noncitizens detained with a highly contagious illness, on account of serious adverse foreign policy consequences of release, on account of security or terrorism concerns, or if the noncitizen would pose a special danger to the public. Id.
28. In Zadvydas, the Supreme Court held that Section 1231(a)(6), when “read in light of the Constitution’s demands, limits [a noncitizen]’s post-removal-period detention to a period reasonably necessary to bring about that [noncitizen]’s removal from the United States.” 533 U.S. at 689. A “habeas court must [first] ask whether the detention in question exceeds a period reasonably necessary to secure removal.” Id. at 699. “[O]nce removal is no longer reasonably foreseeable, continued detention is no longer authorized by statute.” Id. At that point, the individual must be released because their continued detention would violate both Section 1231(a)(6) and the Due Process Clause of the Fifth Amendment. Id.
29. In determining a period reasonably necessary to effectuate removal, the Zadvydas Court adopted a “presumptively reasonable period of detention” of six months, inclusive of the 90-day removal period. Id. at 701. “After this 6-month period, once the [noncitizen] provides good reason to believe that there is no significant likelihood of removal in the reasonably foreseeable future, the Government must respond with evidence sufficient to rebut that showing.” Id.; see also Clark v. Martinez, 543 U.S. 371, 386 (2005) (granting habeas relief to inadmissible Cuban petitioners whose detention lasted beyond six months post-removal order and whose removal to Cuba was not reasonably foreseeable); Morales-Fernandez v. I.N.S., 418 F.3d 1116, 1124 (10th Cir. 2005) (same).
30. The Government should release a noncitizen whom it has detained beyond the presumptive six-month period if it is unable to present documented confirmation that removal is likely to occur in the reasonably foreseeable future. Clark, 543 U.S. at 386.
31. Release is the proper remedy for unconstitutionally prolonged post-removal-order detention. See Zadvydas, 533 U.S. at 699–700 (explaining that supervised release is the appropriate relief when “the detention in question exceeds a period reasonably necessary to secure removal” because at that point, detention is “no longer authorized by statute”).
32. Respondents’ detention of [Petitioner] fits squarely within the Zadvydas framework. [Petitioner]’s removal order became administratively final [## DAYS/MONTHS] ago. [Petitioner] has not impeded their own removal in any way. To the contrary, [Petitioner] has complied with all requests to facilitate their removal. Accordingly, there are no grounds for extension of the removal period under 8 U.S.C. § 1231(a)(1)(C). [Summarize reasons why Petitioner’s removal has not yet been effectuated.]
33. Respondents are unable to meet their burden of demonstrating that there is a significant likelihood of [Petitioner]’s removal in the reasonably foreseeable future, given the length of [Petitioner]’s post-removal-order detention thus far with no indication that ICE is making any progress in arranging their removal [and any other factors showing no significant likelihood of removal in the reasonably foreseeable future]. 
34. No “special circumstances” exist that would permit Respondents to continue to detain [Petitioner] beyond the presumptively constitutional six-month period. 8 C.F.R. § 241.14; see also Zadvydas, 533 U.S. at 690–91.
35. Thus, Petitioner [Name]’s continued detention violates the implicit requirement in 8 U.S.C. § 1231(a)(6) that detention should not become unreasonably prolonged. In addition, [Petitioner]’s continued detention serves no legitimate government purpose and lacks sufficient procedural protections in violation of the Due Process Clause.
CLAIMS FOR RELIEF
Count One
Violation of the Immigration and Nationality Act –
8 U.S.C. § 1231

36. Petitioner restates and realleges all paragraphs above as if fully set forth herein.
37. Section 1231(a) of Title 8 of the U.S. Code governs the detention of an individual with a final order of removal. The INA permits DHS to detain a noncitizen during the “removal period,” which is defined as the 90-day period following the issuance of a final order of removal. See 8 U.S.C. §§ 1231(a)(1)(A), (a)(1)(B), (a)(2).
38. Petitioner is detained pursuant to the discretionary, post-removal-period detention provision, Section 1231(a)(6), because more than ninety days have elapsed since their removal order became administratively final. See 8 C.F.R. § 1241.1.
39. Petitioner has not engaged in any conduct to trigger an extension of the removal period under Section 1231(a)(1)(C). 
40. In Zadvydas v. Davis, 533 U.S. 678 (2001), the U.S. Supreme Court addressed the constitutional limits of detention under Section 1231(a)(6). The Court construed Section 1231(a)(6) to contain an implicit temporal limitation of six months, after which continued detention is no longer presumptively reasonable. Id. at 701. After that point, “once [a noncitizen] provides good reason to believe that there is no significant likelihood of removal in the reasonably foreseeable future, the Government must furnish evidence sufficient to rebut that showing.” Id. As the period of prior post-removal detention grows, “what counts as the ‘reasonably foreseeable future’ conversely would have to shrink.” Id.
41. ICE has detained Petitioner for well over [###] months since their removal order became administratively final—more than [###] months beyond the statutory removal period and more than [### DAYS/MONTHS] past the presumptively reasonable period of continued detention. ICE’s detention of Petitioner under Section 1231 is no longer presumed reasonable. Petitioner is not significantly likely to be removed in the reasonably foreseeable future. Therefore, Petitioner is entitled to release under Zadvydas.
42. There is no “sufficiently strong special justification” for ICE to detain Petitioner beyond the six-month period. See Zadvydas, 533 U.S. at 690–91. Petitioner’s detention violates Section 1231 and Petitioner is entitled to immediate release from custody.
Count Two
Violation of the Due Process Clause 
of the Fifth Amendment to the U.S. Constitution

43. Petitioner restates and realleges all paragraphs above as if fully set forth herein.
44. The Due Process Clause of the Fifth Amendment forbids the Government from depriving any person of liberty without due process of law. U.S. Const. amend. V. “Freedom from imprisonment—from government custody, detention, or other forms of physical restraint— lies at the heart of the liberty” that the Due Process Clause Protects. Zadvydas, 533 U.S. at 690 (citing Foucha, 504 U.S. at 80).
45. Civil immigration detention violates due process if it is not reasonably related to its statutory purpose. See id. at 690 (citing Jackson v. Indiana, 406 U.S. 715, 738 (1972)). In the immigration context, the Supreme Court has recognized only two valid purposes for civil detention: to mitigate the risk of flight and prevent danger to the community. Id.; Demore v. Kim, 538 U.S. 510, 514–15, 528 (2003).
46. Prolonged civil immigration detention also violates due process unless it is accompanied by strong procedural protections to guard against the erroneous deprivation of liberty. Zadvydas, 533 U.S. at 690–91; Foucha, 504 U.S. at 81–83; Kansas v. Hendricks, 521 U.S. 346, 364–69 (1997); United States v. Salerno, 481 U.S. 739, 750–52 (1987). Respondents have provided Petitioner with no procedural protections to guard against an unconstitutional deprivation of his liberty.
47. Petitioner’s prolonged civil detention has extended well beyond the 90-day removal period and will continue into the indefinite future absent intervention by this Court. Petitioner’s detention is no longer reasonably related to the primary statutory purpose of ensuring imminent removal. Id. at 697.
48. To the extent ICE has conducted pro forma internal post-order custody reviews regarding Petitioner, such reviews do not meet the minimum procedural safeguards required by due process. See Diouf v. Napolitano, 634 F.3d 1081, 1092 (9th Cir. 2011).
49. Petitioner’s detention violates both substantive and procedural due process.
PRAYER FOR RELIEF
WHEREFORE, Petitioner respectfully requests this Court to grant the following:
A. Assume jurisdiction over this matter;
B. Order Respondents to show cause why the writ should not be granted within three days (unless, for good cause, additional time not exceeding twenty days is allowed), as required by 28 U.S.C. § 2243;
C. Enjoin Respondents from transferring Petitioner outside of this judicial district pending resolution of this matter;
D. In the event that this Court determines that a genuine dispute of material fact exists regarding the likelihood of removal of Petitioner in the reasonably foreseeable future, promptly schedule an evidentiary hearing pursuant to 28 U.S.C. § 2243. See Milton v. Miller, 744 F.3d 660, 672–73 (10th Cir. 2014) (holding that an evidentiary hearing is required to resolve factual disputes in a habeas petition); Beckett v. Hudspeth, 131 F.2d 195, 197 (10th Cir. 1942) (“Where substantial questions of fact are presented in a proceeding of this kind, the court is required to hold a hearing at which an opportunity is afforded for the submission of evidence and argument.”);
E. Declare that Petitioner’s continued detention violates the Immigration and Nationality Act;
F. Declare that Petitioner’s continued detention violates the Due Process Clause of the Fifth Amendment;
G. Issue a writ of habeas corpus ordering Respondents to immediately release Petitioner from custody on their own recognizance or, alternatively, under reasonable conditions of supervision that include no physical restraints such as an ankle monitor or GPS tracking watch;
H. Order that before any future re-detention of Petitioner, Respondents must provide Petitioner with written notice of the reasons for Petitioner’s re-detention and the formal processes required under 8 C.F.R. § 241.4(l), and that Respondents shall bear the burden of establishing, by clear and convincing evidence, that Petitioner is a particular danger to the community or that custody is appropriate to enforce an existing removal order;
I. Award Petitioner reasonable attorneys’ fees and costs pursuant to the Equal Access to Justice Act, 5 U.S.C. § 504 and 28 U.S.C. § 2412, and on any other basis justified under law; and
A. Grant such further relief as this Court deems just and proper.



Dated: [Date]	Respectfully submitted,

	[Attorney Signature Block]

	Counsel for Petitioner



Verification by Someone Acting on Petitioner’s Behalf Pursuant to 28 U.S.C. § 2242
I am submitting this verification on behalf of Petitioner because I am one of Petitioner’s attorneys. I have discussed with Petitioner the events described in this Petition. On the basis of those discussions, I hereby verify that the statements made in this Petition for Writ of Habeas Corpus are true and correct to the best of my knowledge.

/s/ [SIGNATURE]	
[NAME]

Date:  [Date]



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ___ day of ____, 202_, I filed the foregoing using CM/ECF which caused the following parties or counsel to be served by electronic means, as more fully reflected on the Notice of Electronic Filing and pursuant to 26-MC-00004-03: 

[Respondents’ attorney]
Counsel for Respondents [Names]
[email address] 

	I FURTHER CERTIFY that on such date I served the foregoing on the following non-CM/ECF Participants in the manner indicated:

[“n/a” or “Via first class mail, postage prepaid, addressed as follows” with the addresses] 


     [signature]	                              
[Name] 
Counsel for Petitioner
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